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Summary 

This report describes the VA Accountability Act of 2015 (H.R. 1994) as reported to the House by 
the Committee on Veterans Affairs on July 23 2015 and compares it to current law where 
appropriate. A press account has reported that Chairman Jeff Miller may meet with all committee 
members to seek views of the minority before floor action. As a result of this meeting, it is 
possible that the final bill that will go to the House floor may have some provisions that differ 
from those that the Committee reported. 

This report provides a section-by-section description of the act: 

Section 1 is the short title, “VA Accountability Act of 20 1 5.” Section 2 would authorize the 
Secretary of Veterans Affairs to expedite removing or demoting most employees for misconduct. 
Section 3 would require an individual appointed (1) to a permanent position in the competitive 
service or (2) as a career appointee in the Senior Executive Service (SES) to serve an 18-month 
probationary period before the appointment would become final. Section 4 would establish a 
process for handling whistleblower complaints. 

Section 5 would establish specific requirements for VA’s senior executive performance appraisal 
system and would require the Secretary of the VAto reassign senior executives to a new position 
at least every five years. It would also require a review of, and a plan for improvements to, the 
current management training program for senior executives. Section 6 would provide authority to 
reduce retirement benefits under the Civil Service Retirement System (CSRS) and the Federal 
Employees’ Retirement System (FERS) for certain former SES employees at the VA who were 
removed from service (or separated from SES employment before a final removal decision was 
issued) and convicted of a felony that influenced performance in that position. 

Section 7 would provide that an employee of the department (1) who is subject to an investigation 
for purposes of determining whether he or she should be subject to any disciplinary action under 
Title 38 or Title 5 of the U.S.C., or (2) against whom any disciplinary action is proposed or 
initiated under Title 38 or Title 5 — could not be placed on administrative leave, or any other type 
of paid non-duty status without charge to leave, for more than 14 days during any 365-day period. 

Section 8 would provide that an employee, who is testifying in an official capacity before the 
House of Representatives or the Senate, a House or Senate committee, or a joint or select 
committee of Congress, is performing official duty when engaged in such activity. 

Section 9 would limit the aggregate amount of awards and bonuses that could be paid to 
employees under 5 U.S.C. Chapter 45 or 5 U.S.C. Chapter 53, or any other awards or bonuses 
authorized under 38 U.S.C., to $300 million in each of the fiscal years FY2015 through FY2018, 
and $360 million in each of the fiscal years FY2019 through FY2024. 

Section 10 would require the Comptroller General of the United States to conduct a study on the 
amount of time department employees spent in carrying out organizing activities related to labor 
organizations and the amount of space in department facilities used for such activities. 
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Introduction 

The Department of Veterans Affairs (VA) provides a range of benefits and services to veterans. 
The VA carries out its programs nationwide through three administrations and the Board of 
Veterans Appeals (BVA). The Veterans Benefits Administration (VBA) is responsible for, among 
other things, providing compensation, pensions, and education assistance. The National Cemetery 
Administration (NCA) is responsible for maintaining national veterans’ cemeteries; providing 
grants to states for establishing, expanding, or improving state veterans’ cemeteries; and 
providing headstones and markers for the graves of eligible persons, among other things. The 
Veterans Health Administration (VHA) is responsible for health care services and medical and 
prosthetic research programs. 

In FY2014, the Department of Veterans Affairs employed approximately 323,016 full time 
equivalent (FTE) personnel. 1 Of this figure a majority of employees, approximately 287,179 
FTEs, worked for the VHA. The rest of the FTEs were distributed among VBA, NCA, BVA, and 
various other staff offices including the Office of Information Technology and the Office of the 
Inspector General (OIG). 2 

The VA Accountability of 2015 (H.R. 1994) was introduced by Representative Jeff Miller, the 
Chairman of the House Veterans’ Affairs Committee, on April 23 2015. In a statement regarding 
the bill, Chairman Miller said: "... our focus remains on giving the VA Secretary more tools to 
ensure corrupt and incompetent executives face serious consequences for mismanagement and 
malfeasance that harms veterans.” 3 During committee mark-up of H.R. 1994, an amendment in 
the nature of a substitute to H.R. 1994 was offered by Chairman Miller, and an amendment to the 
amendment in the nature of a substitute to H.R. 1994 that would authorize travel expenses for VA 
employees who testify before Congress was offered by Representative Tim Huelskamp. The 
Committee agreed to the Miller amendment in the nature of a substitute and the Huelskamp 
amendment to it. A substitute for the amendment in the nature of a substitute to H.R. 1994 offered 
by Representative Mark Takano was not adopted. 

This report provides a brief discussion of due process considerations. It then describes provisions 
of the VA Accountability of Act of 2015 as reported by the House Committee on Veterans Affairs 
with an amendment on July 23, 20 1 5 . 4 Additionally, a press account reported that the Chairman 



1 Full time equivalent (FTE) or Full-Time Equivalent Employee (FTEE) is a staffing parameter equal to the amount of 
time assigned to one full time employee. It may be composed of several part-time employees whose total time 
commitment equals that of a full-time employee. One FTE generally equals 40 hours per week (definition adapted 
from: Department of Veterans Affairs, Office of Construction and Facility Management, PG 18-9: Space Planning 
Criteria, August 15, 2014, available at http://www.cfm.va.gov/tiFspace/SPchapter222.pdf). As defined by the Office of 
Management and Budget, Circular No. A-l 1, FTE means the total number of regular straight-time hours (i.e., not 
including overtime or holiday hours) worked by employees divided by the number of compensable hours applicable to 
the fiscal year, see, https://www.whitehouse.gov/sites/default/files/omb/assets/al l_current_year/s85.pdf. 

2 Department of Veterans Affairs, FY2016 Congressional Budget Submission, Budget in Brief February 2015, p.2. 

3 House Committee on Veterans Affairs, “Chairman Miller to Introduce Legislation to Address Near Complete Lack of 
Accountability After VA Scandal,” press release, Apr 23, 2015, http://veterans.house.gov/press-release/chairman- 
miller-to-introduce-legislation-to-address-near-complete-lack-of. 

4 H.Rept. 1 14-225, Pt. 1, 1 14 th Cong., 1 st Sess. (2015). The Committee on Oversight and Government Reform, to which 
H.R. 1994 also was referred, has been discharged. See Status of H.R. 1994 in the Legislative Information System (LIS). 
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may meet with all committee members to seek views from minority members , 5 As a result of that 
meeting, it is possible that the final bill that will be brought to the House floor for a vote may 
have different provisions than those that the Committee reported. 



Due Process Considerations 

To get a better understanding of some provisions in H.R. 1 994 as reported, acknowledging the 
significance of due process in civil service employment is fundamental. The Supreme Court has 
held that a federal employee has a property interest in continued employment. 6 The Fifth 
Amendment of the Constitution provides that property may not be deprived without due process 
of law. Due process rights are provided to many federal employees covered by Title 5 of the 
United States Code (U.S.C.) at 5 U.S.C. § 75 13 and Chapter 43, which relate to adverse actions 
and performance appraisals, respectively. The Court has held that to provide due process, an 
agency that proposes to remove an employee must provide notice and an opportunity to respond 
to charges, as well as a hearing either before or after removal. 7 The Court also has required that if 
a hearing is granted after removal, it must be provided at a meaningful time and in a meaningful 
manner. 8 



Section-by-Section Descriptions 



Sec. 1. Short Title 

This act may be cited as the VA Accountability Act of 2015. 



Sec. 2. Removal or Demotion of Employees Based on Performance 
or Misconduct 9 

Section 2 would amend Title 38 of the U.S.C by adding a new section 715. It would authorize the 
Secretary of Veterans Affairs to remove or demote an individual who occupies a position in the 
VA if the Secretary determines that the individual’s performance or misconduct warrants removal 
or demotion. The Secretary could remove the individual from the civil service or demote the 
individual by reducing the grade or annual rate of pay to a grade or pay rate that the Secretary 
determines to be appropriate. Beginning on the date of a demotion, any demoted individual would 
receive the annual rate of pay applicable to the position to which he or she was demoted 
notwithstanding any other provision of law. 

An individual who is demoted may not be placed on administrative leave or any other category of 
paid leave while an appeal (if any) is ongoing, and may only receive pay if the individual reports 



5 Connor O'Brien, “Miller Seeks Democratic Input on VA Accountability Bill Amid Opposition,” CQ Roll Call, July 
20,2015. 

6 Board of Regents v. Roth, 408 U.S. 564, 572 (1972). 

7 Cleveland Board of Education v. Loudermill. 470 U.S. 532 (1985). 

8 380 U.S. 545,552(1985). 

9 Thomas J. Nicola, Legislative Attorney, American Law Division, wrote this description. 
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for duty. If a demoted individual does not report for duty, he or she would not receive pay or other 
benefits including awards, bonuses, or student loan repayments. 

Not later than 30 days after removing or demoting an individual, the Secretary would have to 
submit to the House and Senate Committees on Veterans Affairs notice of the removal or 
demotion and the reasons for the removal or demotion. 

Procedures under Section 7513(b) and Chapter 43 of Title 5 of the U.S.C. would not apply to a 
removal or demotion under 38 U.S.C. § 715. These procedures provide for notice, an opportunity 
to respond, to be represented by an attorney or other representative, and to receive a written 
agency decision. 

A removal or demotion under H.R. 1994 could be appealed to the Merit Systems Protection 
Board (MSPB or Board) if filed not later than 7 days after the removal or demotion. The Board 
would be required to refer an appeal to an administrative judge who would have to expedite an 
appeal and issue a decision not later than 45 days after the appeal date. 

The decision of an administrative judge would be final and not subject to any further appeal. If an 
administrative judge could not issue a decision within 45 days, the removal or demotion would be 
final. In such a case, the Board, within 14 days after a removal or demotion is final, would have 
to submit to Congress and the House and Senate Committees on Veterans Affairs a report that 
explains why a decision on an appeal was not issued. 

During an appeal period, an individual who was removed could not receive any pay, awards, 
bonuses, incentives, allowances, differentials, student loan repayments, special payments, or 
benefits. 

To the maximum extent practicable, the Secretary would be required to provide the Board and 
any administrative judge to whom an appeal is referred, such information and assistance as may 
be necessary to ensure expediting an appeal. 

The Secretary could not remove or demote an individual who is seeking corrective action for 
whistleblowing (or on whose behalf corrective action is being sought) from the Office of Special 
Counsel based on an alleged prohibited personnel practice described in 5 U.S.C. § 2302(b) 
without the approval of the Special Counsel under 5 U.S.C. § 1214(f). The Secretary could not 
remove or demote an individual who has filed a whistleblower complaint until the central 
whistleblower office has made a final decision with respect to that complaint. 

Notwithstanding any other provision of law, the Special Counsel could terminate an investigation 
of a prohibited personnel practice alleged by an employee or former employee after the Special 
Counsel provides to the employee or former employee a written statement of the reasons for 
terminating the investigation. This statement would not be admissible as evidence in any judicial 
or administrative proceeding without the consent of such employee or former employee. 

The authority provided in 38 U.S.C. § 715, as added by H.R. 1994, would be in addition to 
Subchapter V of Chapter 75 of Title 5of the U.S.C., relating to adverse actions against career 
members of the Senior Executive Service, and Chapter 43 of Title 5 of the U.S.C , relating to 
performance appraisal. 

Definitions are provided for “individual” to whom this authority applies, “grade,” and 
“misconduct.” This authority would not apply to an individual defined in 38 U.S.C. § 713(g)(1), 
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